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Darfur: Pursuit of justice or vengeance?

Mahmood
Mamdani
Humanrights

e third erroris to assume asingle
I author of violent deaths and rape.
Inhiseagerness tomake the

prosecution’s case, Moreno-Ocamponot
only obscured the origins of the violence
in Darfur, healso went on to portraylife in
the internally displaced persons campsin
Darfurasacontemporaryversion oflife in
Nazi concentration camps in Europe, with
al-Bashir cast in the role of the Fiihrer.
At thepress conference announcing the
case against the presidentof Sudan, the
prosecutor said: “Al-Bashir organised the
destitution. insecurity and harassment
of the survivors. He did not need bullets.
He used other weapons: rape, hunger and
fear. Asefficient, but silent.”

Tobe sure, there were ongoing incidents
of rape in Darfir, as thereare indeed in
mostconflictsituationswhere armed
young men confront unarmed young
wormen. This much was recognised by
the USspecial envoy to Sudan, Andrew S
Natsios, in his testimony before the Senate
Foreign Relations Committee on April 11
2007: “The government haslost control of
large parts of the province now. And some:
of the rapes, by the way, thatare goingon
arebyrebelsrapingwomen in theirown
tribes. Weknow inone of the refugee
camps, itsnowcontrolled by the rebels, for-
mally. There have been terrible atrocities
committed by the rebels against the people

inthe camps?”

Rebels, like government soldiersand the
paramilitary Janjaweed, have authored
both rape and the killing of civilians. Take
figures newlyreleased by the United
Nations-African Union Mission in Darfur
(Unamid) in Khartown. Unamid calculates
the total numberof conflict-related civilian
deathsin the year 2008 at1520. Of these,
600 are said tobe the resultof conflicts over
grazinglands amongArab tribes. When it
comes tothe remaining 920, Unamid says
thatmore civilians werekilled by rebel
movements thanbygovernment-organ-
ised counterinsurgency forces.

The fourth erroneous assumption
is that the situation has not changed in
Darfursince the onsetofthe counterinsur-
gencyin 2003. InMoreno-Ocampo’s own
words: “In April 2008, the United Nations
estimated the total number of deaths since
2003at 300000, This estimate came from
John Holmes, UN under-secretary gen-
eral for humanitarian affairs, Thisishow
Holmesputitinthefirst place: “Astudy
in 2006 suggested that 200000 had lost
theirlives from the combined effectofthe
conflict. That figure mustbe much higher
now, perhapshalfas much again” There
are two qualificationshere, and Moreno-
Ocampo glossed overboth. The firstwas
thatthese mortality figures were said tobe
theresultof “acombined effect”, referring

todirectviolence and drought. The second
qualificationwas explained by Reuters:
“United Nations cautioned reporters that
the numberwas not ascientificestimate
buta ‘Teasonable extrapolation’” The
assumption underlying the extrapolation -
that thelevel of mortalityhasnotchanged
in Darfur from 2003 on —was contradicted
by the UN’s own technical staffin Sudan. As
Julie Flintexplained in the New York Times
of July 6 2007 and the Independent (Lon-
don) of July 31,2007 UN sources spoke of
asharpdrop in mortality rates in Darfur
fromearly2005,somuch so that these
sources report mortality estimates had
dipped to aslow as below 200 permonth.
That the ICChas politicised the issue of
Jjustice is no reason tosidestep the ques-
tion of accountability. The kernel of truth
in the prosecutor’s application concerns
2003-04, when Darfur was the site of
massdeaths. This was mass murder, but
not genocide. Its authors were several, not
just the government of Sudan. Thereis
nodoubt that the perpetrators of violence
shouldbe held accountable, but when
and how is a political decision that cannot
belong to the ICC prosecutor. More than
the innocence or guilt of the president of
Sudan, itis the relationship between law
and politics that poses anissue of greater
concern toAfrica.
Thedebatehashithertofocused on the

need tohave the same rulesfor all wa
criminals. Only then can the rules cla
be just, so thatjusticemay actas dete
rence. If, however; justice masquerac
selective punishment, only to those v
dare transgress American power, crit
have pointed out that the exercise wi
beadeterrent to potential war crimit
but only to those whodare challenge
American power.

Thave suggested that the more imy
tantquestionisthat of the larger polit
consequences ofafundamentalist pw
of criminal justice by those determine
toenforce criminal justice regardless«
itspolitical context or consequence. If
the ICC were tohave the political will
courage to try warcriminalsin the US
onTerror, we can say with confidence
the American political systemisstron
enough to contain its political fallout.”
islittle chance of “red states” going toy
against “blue states”. Butcanone sayy
anyconfidence that the price of single
mindedly pursuing criminal justice in
Sudanwill notbe arenewed civil war?
afundamentalist pursuitshould benz
vengeance, notjustice. Thisiswhywe
tosubordinate criminal accountabilit
larger pursuit, that for political refor
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